	The undersigned Lender agrees to participate in the following programs offered by the Alabama Department of Economic and Community Affairs as more particularly described in the LENDER Participation Agreement below:

	SSBCI 

PROGRAM
	location OF 

PROGRAM DESCRIPTION
	lender’s initials

	Capital Access Program (CAP)
	Article IV
	_____________

	Loan Guaranty Program
	Article V
	_____________

	Loan Participation Program
	Article VI
	_____________


LENDER PARTICIPATION AGREEMENT

This LENDER PARTICIPATION AGREEMENT (the “Agreement”) is entered into this ___ day of _________________, 20__, by and between the Alabama Department of Economic and Community Affairs (“ADECA”), a department within the Office of the Governor of the State of Alabama and whose address is 401 Adams Avenue, Montgomery, Alabama 36104, and 





, a/an 






 whose address is 






 (the “Lender”).

RECITALS

A.
The Small Business Jobs Act of 2010 is federal legislation that created the State Small Business Credit Initiative (“SSBCI”), which seeks to increase credit availability for small businesses through the appropriation of federal funds to participating states to use in programs that increase credit access for small businesses.

B.
The State of Alabama (“State”) determined that, in order to promote economic development and help create jobs for its citizens, the State needs to assist State small businesses by providing access to capital that State small businesses otherwise may not obtain.

C.
To provide State small businesses with additional access to capital, the State applied for and has qualified to receive federal funds from the United States Department of Treasury (“Treasury”) for SSBCI-related programs administered by the State.

D.
The State has designated ADECA with the responsibility to (i) administer the federal funds received from SSBCI in accordance with Treasury rules and regulations and (ii) assist small businesses with access to credit in order to create jobs and improve the State’s economy for its citizens.

E.
The SSBCI funding allocated to the State will establish (i) a capital access program that will provide portfolio insurance for loans provided by each participating lender to State small businesses by establishing a reserve fund to insure potential future losses from a portfolio of loans that a participating lender enrolls in such program (the “Capital Access Program”), (ii) a loan guaranty program wherein the State will guarantee loans made by participating lenders to State small businesses in exchange for a loan guarantee fee paid to the State by each participating lender (the “Loan Guaranty Program”), and (iii) a loan participation program wherein the State will acquire a participating interest in loans made by participating lenders to State small businesses (the “Loan Participation Program,” collectively with the Capital Access Program and the Loan Guaranty Program, the “Alabama SSBCI Programs”).

F.
ADECA and the Lender desire to set forth certain terms and conditions upon which the Lender will participate and make credit available to State small businesses under the Alabama SSBCI Programs.

THE PARTIES HERETO AGREE AS FOLLOWS:

Article I 
DEFINITIONS

In addition to the words and terms defined elsewhere in this Agreement, each of the following words and terms as used in this Agreement shall have the following meaning, unless the context or use clearly indicates another or different meaning or intent, and such definition shall be equally applicable to both the singular and plural forms of the terms as the context may require:

“ADECA Share” means the percentage of an Enrolled Loan acquired by ADECA pursuant to the terms of the Loan Participation Program category in which the loan is enrolled as more particularly described in Article XI hereinbelow.

“Affiliate,” when describing a relationship with the Lender, means any one or more Lender subsidiaries (other than the Lender) of the Lender’s parent corporation and its successors.

“Borrower” means either a CAP Borrower or an OCSP Borrower.

“CAP Borrower” means the recipient of a loan, which is, has been, or will be filed by the Lender for enrollment under the Capital Access Program and is a State business which has 500 or fewer employees as employees are defined in 13 C.F.R. 121.106.

“CAP Enrollment Contribution” means that fee paid by the Borrower or the participating Lender, or both, which can range between 2% and 7%, as described hereinbelow, of the Enrolled Loan Amount and which is deposited into the CAP Reserve Fund.

“CAP Reserve Fund” means a depository account maintained and owned by ADECA at the Lender to hold funds accumulated pursuant to this Agreement to cover losses sustained by the Lender on Enrolled Loans by the Lender to CAP Borrowers, as more specifically set forth in Article III.

“Claim” means any claim filed by the Lender pursuant to Section 5.3.

“Eligible Loan” means a loan or line of credit made by the Lender to a Borrower for which the representations and warranties as set forth in Section 2.2 are true.

“Enrolled Loan” means a loan enrolled by the Lender to either a CAP Borrower or an OCSP Borrower pursuant to the terms of Article IV hereof.

 “Guaranty Indebtedness” means any and all advances, debts, obligations and liabilities of a Borrower related to a loan enrolled by the Lender in the Loan Guaranty Program in accordance with the terms of this Agreement, whether such amounts are heretofore, now, or hereafter existing, made, incurred or created, whether voluntary or involuntary and however arising whether due or not due, absolute or contingent, liquidated or unliquidated, determined or undetermined, and not limited to, but including principal, interest, cost of collection, attorney's fees and all other lawful charges, and whether a Borrower may be liable individually or jointly with others, or whether recovery upon such Indebtedness may be or hereafter become barred by any statute of limitations, or whether such Guaranty Indebtedness may be now or hereafter become otherwise unenforceable.

“Loan Guaranty Program Documents” means the written documentation evidencing an Enrolled Loan from the Lender to a Borrower pursuant to the Loan Guaranty Program described herein and includes, but is not limited to, a loan agreement, note, mortgage, security agreement and guaranty agreement.

“Loan Participation Program Documents” means the written documentation evidencing an Enrolled Loan from the Lender to a Borrower pursuant to the Loan Participation Program described herein and includes, but is not limited to, a loan agreement, note, mortgage, security agreement and guaranty agreement.

“Lobbying Activities” means the definition ascribed to lobbying activities by the Lobbying Disclosure Act of 1995, P.L. 104-65, as amended.

“Maximum Enrolled Loan Amount” means the maximum aggregate outstanding amount of $5,000,000 for any Enrolled Loan or Loans to a Borrower or any common enterprise in which the Borrower has an ownership interest.

“Maximum Guaranty Amount” means an amount equal to fifty percent (50.0%) of each loan enrolled by the Lender in the Loan Guaranty Program in accordance with Article V hereinbelow.

 “OCSP Borrower” means the recipient of a loan, which is, has been, or will be filed by the Lender for enrollment under an Other Credit Support Program and is a State business which has 500 or fewer employees as employees are defined in 13 C.F.R. § 121.106.

“Other Credit Support Program” means either the Loan Guaranty Program or the Loan Participation Program.

“Passive Real Estate Ownership” means ownership of real estate for the purpose of deriving income from speculation, trade or rental, except that such term shall not include: (a) the ownership of that portion of real estate being used or intended to be used for the operation of the business of the owner of the real estate; or (b) ownership of real estate for the purpose of construction or renovation, until the completion of the construction or renovation phase. 

“Underserved Borrower” means a Borrower, which:

(a)
is located in a municipality or county located in the State that, according to the most recently available United States Department of Housing and Urban Development-adjusted census data, is comprised of more than fifty percent (50.0%) low and moderate income residents; or


(b)
is located in a “minority census tract” as such term is defined in 12 U.S.C. § 4502(29); or


(c)
has more than fifty percent (50.0%) of the Borrower’s stock, partnership interests, membership interests or other equity ownership interests owned solely by or by any combination of individuals who are women, black, African-American, American Indians, Alaska natives, Asians, native Hawaiians, other Pacific Islanders and/or Hispanics; or


(d)
is located within “distressed nonmetropolitan middle-income geographies” or underserved nonmetropolitan middle-income geographies” as such geographies are designated upon enrollment of a loan to the Borrower by the Office of the Comptroller of the Currency, the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation, and the Office of Thrift Supervision pursuant to the federal Community Reinvestment Act as amended; or


(e)
is located within a geographic area in the State with respect to which a major disaster has been declared by the President of the United States under section 401 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act by reason of severe storms, tornados, or flooding occurring after April 13, 2011, and before June 7, 2011.

Article II 
REPRESENTATIONS

Section 2.1. Representations by ADECA. With respect to any loan enrolled hereunder, ADECA represents and warrants that, as of the time of such enrollment, ADECA has the necessary power, and has duly taken all actions on its part required to authorize, execute and deliver this Agreement. This Agreement when executed will be valid, binding and enforceable in accordance with its terms. The execution and performance of this Agreement by ADECA will not violate or conflict with any instrument by which ADECA is bound.

Section 2.2. Representations by the Lender. With respect to any loan that the Lender files for enrollment hereunder, the Lender makes the following representations and warranties as of the time of each such filing:

(a) The Lender has obtained from the Borrower the following representations and warranties, and, based on knowledge that the Lender has after reasonable inquiry, the Lender has no substantial reason to believe that such representations and warranties are not true:

(i) The Borrower is a for-profit corporation, partnership, limited liability company, limited liability partnership, joint venture, sole proprietorship, cooperative, or other entity, which is authorized to conduct business in the State, and the proceeds of the loan will be used for a business purpose, which includes, but is not limited to, start-up costs, working capital, business procurement, franchise fees, equipment, inventory, lines of credit, buildings or other real estate improvements for an industrial, commercial or other business enterprise that is not for Passive Real Estate Ownership, or any combination thereof, within the State; however, a business purpose shall specifically exclude acquiring or holding passive investments such as Passive Real Estate Ownership, the purchase of securities and Lobbying Activities.

(ii) The loan will not be used to refinance any of the Borrower’s existing obligation(s) to the Lender.

(iii)
The loan will not be used to (1) repay delinquent federal or state income taxes unless the Borrower has a payment plan in place with the relevant taxing authority, (2) repay taxes held in trust or escrow including, but not limited to, payroll or sales taxes, (3) reimburse funds owed to any owner, including any equity injection or injection of capital for the continuance of the Borrower’s business, or (4) purchase any portion of the ownership interest of any owner of the Borrower’s business.

(iii) No officer, director, or shareholder is an executive officer, director, or principal shareholder of the Lender, or a member of the immediate family of an executive officer, director or principal shareholder of the Lender, or a related interest of any such executive officer, director, principal shareholder or member of the immediate family. For the purposes of this provision, the terms “executive officer”, “director”, “principal shareholder”, “immediate family”, and “related interest” shall refer to the same relationship to the Lender, whether or not the Lender is a member bank, as the relationship specified for those terms in connection with member banks in Part 215 of Title 12 of the Code of Federal Regulations, including amendments of such Part 215 which may be made from time to time.

(iv) The Borrower is not a business engaged in speculative activities that develop profits from fluctuations in price rather than through normal course of trade, such as wildcatting for oil and dealing in commodities futures, unless such activities are incidental to the regular activities of the business and part of a legitimate risk management strategy to guard against price fluctuations related to the regular activities of the business.

(v) The Borrower is not a business that earns more than half of its annual net revenue from lending activities unless the Borrower is a non-bank or non-bank holding company certified as a Community Development Financial Institution.

(vi) The Borrower is not a business engaged in pyramid sales, where a participant’s primary incentive is based on the sales made by an ever-increasing number of participants.

(vii) The Borrower is not a business engaged in activities that are prohibited by federal law or applicable law in the jurisdiction where the business is located or conducted including, but not limited to, a business engaged in the production, servicing, or distribution of otherwise legal products that are used in connection with an illegal activity, such as selling drug paraphernalia or operating a motel that knowingly permits illegal prostitution.

(viii) The Borrower is not a business engaged in gambling enterprises, unless the business earns less than thirty-three percent (33.0%) of its annual net revenue from lottery sales.

(ix) Neither the Borrower nor a principal of the Borrower has been convicted of a sex offense against a minor (as such terms are defined in section 111 of the Sex Offender Registration and Notification Act in 42 U.S.C. 16911).  For purposes of this representation and warranty, “principal” is defined as (a) if a sole proprietorship, the proprietor, (b) if a partnership, each managing partner and each partner who is a natural person and holds a twenty percent (20.0%) or more ownership interests in the partnership, and (c) if a corporation, limited liability company, association or other business entity, each director, each of the five (5) most highly compensated executives or officers of the entity, and each natural person who is a direct or indirect holder of twenty percent (20.0%) or more of the stock or equivalent ownership interests of such business entity.

(x) That the enrollment of the loan by the Lender will not violate the Maximum Enrolled Loan Amount.

(b) The Lender further represents and warrants as follows:

(i) That the Enrolled Loan or Loans have not been made in order to place under the protection of the Alabama SSBCI Programs any prior debt that is not covered under the Alabama SSBCI Programs and that is or was owed by the Borrower to the Lender or its Affiliate.

(ii) That the Enrolled Loan or Loans does not refinance a loan previously made by the Lender or its Affiliate to the Borrower.

(iii) That no principal of the Lender has been convicted of a sex offense against a minor (as such terms are defined in section 111 of the Sex Offender Registration and Notification Act in 42 U.S.C. 16911).  For purposes of this representation and warranty, “principal” is defined as (a) if a sole proprietorship, the proprietor, (b) if a partnership, each managing partner and each partner who is a natural person and holds a twenty percent (20.0%) or more ownership interests in the partnership, and (c) if a corporation, limited liability company, association or other business entity, each director, each of the five (5) most highly compensated executives or officers of the entity, and each natural person who is a direct or indirect holder of twenty percent (20.0%) or more of the stock or equivalent ownership interests of such business entity.

(iv) That the Lender has received from the Borrower a written representation, warranty, pledge and waiver in such form as may be specified by ADECA, stating that the Borrower has no legal, beneficial or equitable interest in the non-refundable fee or any other funds credited to the CAP Reserve Fund established to cover losses sustained by the Lender on Enrolled Loans.

(v) That the Lender has disclosed to the Borrower information concerning the Alabama SSBCI Programs as may be specified by ADECA.

(vi) That the Lender will exercise its standard due diligence in applying underwriting criteria and evaluating underwriting results for purposes of determining whether the Enrolled Loan or Loans shall be made by the Lender to the Borrower.

(vii) That the Lender has complied or will comply with all federal and state laws, rules and regulations pertaining to the making of the Enrolled Loan or Loans.

(viii)
That the Lender has not enrolled a loan for the unguaranteed portions of Small Business Administration (SBA) guaranteed or other federally guaranteed loans without the express, prior written consent of the Treasury.

(ix)
That the Lender is either an insured depository institution, insured credit union, or community development financial institution, as defined in section 103 of the Riegle Community Development and Regulatory Improvement Act of 1994.

(x)
That the Lender complies with federal standards on financial recordkeeping and reporting of currency and foreign transactions in accordance with the requirements of 31 C.F.R. § 103.121.

Article III 
ENROLLMENT OF LOANS IN ALABAMA SSBCI PROGRAMS; WITHDRAWAL

Section 3.1. Loans. A loan to be filed for enrollment under this Agreement may be made with such interest rate, fees, and other terms and conditions as the Lender and Borrower may agree. The loan may be in the form of a line of credit, in which case the amount of the loan shall be considered to be the maximum amount that can be drawn down against the line of credit.

Section 3.2. Enrollment.

(a) In order to enroll a loan under the Alabama SSBCI Programs, the Lender shall (i) file the loan for enrollment by causing to be delivered to ADECA a copy of the Alabama SSBCI Programs Enrollment Form as may be specified by ADECA, bearing an execution signature of an authorized officer of the Lender, and (ii) submit such additional documentation and information reasonably required by ADECA and related to the loan to be enrolled.  The loan shall be deemed enrolled in the Alabama SSBCI Programs at such time as the Alabama SSBCI Programs Enrollment Form is accepted by ADECA by ADECA’s signature on the Enrollment Form.

(b) The Lender shall file the loan for enrollment within ten (10) business days after the Lender makes the loan. For the purposes of this Agreement, the date on which the Lender makes a loan shall be deemed to be the date on which the Lender first disburses proceeds of the loan to the Borrower, or such earlier date on which the loan documents have been executed and delivered to the Lender. For the purposes of this Agreement, the filing of a loan for enrollment shall be deemed to occur on the date on which the Lender makes the loan assuming that the Lender delivers to ADECA the documentation and CAP Enrollment Contributions as required by this Section.

(c)
The Lender shall execute any and all documentation requested by ADECA to memorialize the terms and conditions of any loan enrolled by the Lender in the Alabama SSBCI Programs.

Section 3.3. Acknowledgment. Upon receipt by ADECA of the documentation and CAP Enrollment Contributions identified in Section 4.2 hereof, ADECA shall enroll the loan, unless the information provided pursuant to Section 4.2 indicates that the loan is not an Eligible Loan, and shall mail or otherwise deliver to the Lender, within ten (10) business days of such receipt, an acknowledgment of enrollment, bearing the execution signature of an authorized representative of ADECA, and including documentation of the amount being transferred by ADECA into the CAP Reserve Fund pursuant to Section 5.1 if the Enrolled Loan is made to a CAP Borrower and/or the amount being transferred by ADECA to the Lender pursuant to ADECA’s purchase of a portion of a loan enrolled by the Lender in the Loan Participation Program. Notwithstanding the provisions of this Section 4.3, ADECA is under no obligation to accept loans for enrollment in the Program if ADECA does not have sufficient funds to make the necessary transfer of fees under Section 5.1 of this Agreement.

Section 3.4. Portions of Loans. When filing a loan for enrollment, the Lender may specify an amount to be covered under the Program that is less than the total amount of the loan. Unless the context clearly requires otherwise, when used in this Agreement in connection with a loan or loans, the words “amount and proceeds” shall refer only to the amount covered under this Agreement.

Section 3.5. Refinancing of Enrolled Loans. In the event that an Enrolled Loan is refinanced, and the total amount to be covered under the Program does not exceed the covered amount of the loan as previously enrolled, the loan, as refinanced, may continue as an Enrolled Loan, and there shall be no additional fees payable, or transfers to be made by ADECA, into the CAP Reserve Fund.

Section 3.6. Refinancing and Increase of Enrolled Loans. In the event that an Enrolled Loan is refinanced in an amount that exceeds the amount covered when the loan was previously enrolled,

(a) the Lender shall again file the loan for enrollment pursuant to Section 4.2 with any payments and transfers that must be made into the CAP Reserve Fund to be based on the amount to be covered that is in excess of the previously covered amount.

(b) the Lender at the time of such refinancing shall be deemed to have made, with respect to such refinanced loan, the representations and warranties specified for the Lender in Section 2.2(a) and Section 2.2(b) hereof.

Section 3.7. Line of Credit Fluctuations. For the purposes of this Agreement, fluctuations in the outstanding balance of a line of credit, without increasing the covered amount under the Program, shall not be deemed to be a refinancing of the loan.

Section 3.8. Line of Credit Renewals. To renew of an Enrolled Loan or extend the maturity date of an Enrolled Loan, the Lender must advise and the borrower consent to such extension in writing and the ADECA must receive a new enrollment. Otherwise, an Enrolled Loan is considered no longer enrolled in the Alabama SSBCI Program after the maturity date of the Enrolled Loan, as indicated on the enrollment form, has passed.

Section 3.9. Zero Balances. If the outstanding balance of an Enrolled Loan which is not a line of credit is reduced to zero, such loan shall no longer be considered an Enrolled Loan. If an Enrolled Loan which is a line of credit has an outstanding balance of zero for a three (3) month period, such line of credit shall no longer be considered an Enrolled Loan, unless before the expiration of the three (3) month period the Lender has reaffirmed in writing to the Borrower that the line of credit will remain open, and the Borrower has acknowledged in writing such reaffirmation.

Section 3.10. Reporting Requirements.

(a) Lender is to submit to ADECA within 10 days of the preceding month-end a monthly bank statement which reflects all activity for all accounts maintained by ADECA with the Lender pursuant to the Alabama SSBCI Programs.

(b) For each calendar quarter, the Lender is to submit to the ADECA within 10 days of the quarter-end a report listing borrowers and outstanding balances of all Enrolled Loans as of the end of that preceding calendar quarter. In computing the aggregate outstanding balance of all Enrolled Loans, the balance of any loan shall in no event be considered to be greater than the covered amount of the loan as enrolled and, in the case of lines of credit, the outstanding balance shall be considered to be the enrolled line amount. Such report shall include all information reasonably requested by ADECA, which may include, but not be limited to, the following:

(i) Name of Borrower; and

(ii) Amount of Loan; and

(iii) Amount of Enrolled Loan; and

(iv) Type of Loan (Term or Line); and

(v) Outstanding Balance of Loan; and

(vi) If term loan, show the lesser of the outstanding balance or the enrolled loan amount and the enrollment date; and

(vii) If line of credit, show the enrolled line of credit amount and the maturity date; and

(viii) Payment history related to Enrolled Loan; and

(ix) Lender’s most recently completed internal loan review and quality rating for Borrower; and

(x) Borrower’s annual revenues in prior fiscal year most recently provided by Borrower to Lender; and

(xi) Number of Borrower’s full-time equivalent employees most recently provided by Borrower to Lender.

Section 3.11. Enrollments. ADECA, in its sole and absolute discretion, may terminate its obligation under this Agreement with the Lender to enroll loans under the Alabama SSBCI Programs. Such termination shall be applicable on the effective date specified in the written notice of termination, except that such termination shall not apply to any loan which is made on or before the date on which the notice of termination is received by the Lender. However, if ADECA is terminating the enrollment of loans not merely for the Lender but instead for all participating lenders under the Alabama SSBCI Programs, ADECA shall provide notice of at least sixty (60) days to the Lender. Any terminations under this Section shall be prospective only, and shall not apply to any loans previously enrolled under the Alabama SSBCI Programs, except that if a previously Enrolled Loan is refinanced, the amount covered under the Alabama SSBCI Programs shall not be increased beyond the covered amount as previously enrolled after the effective date of termination.

Section 3.12. Lender’s Withdrawal from Program. The Lender may withdraw from the Alabama SSBCI Program at any time with prior written notice to ADECA. Such withdrawal shall be applicable on the effective date specified in the written notice of withdrawal, except that such withdrawal shall not apply to any loan which is made on or before the date on which the notice of withdrawal is received by ADECA. Any withdrawals under this Section shall be prospective only, and shall not apply to any loans previously enrolled under the Alabama SSBCI Programs.  The Lender may choose to terminate its participation in the CAP Reserve Fund at any time by providing written notice of such termination to ADECA.  Assuming that the Lender is not otherwise in default under the terms of this Agreement, ADECA shall equally divide the net balance in the CAP Reserve Fund allocated to the Lender's Enrolled Loans between the Lender and ADECA and disburse the portion in the CAP Reserve Fund allocated to the Lender's Enrolled Loans to the Lender.     

Article IV 
CAPITAL ACCESS PROGRAM

Section 4.1. Establishment of CAP Reserve Fund.  Upon execution of this Agreement, ADECA shall establish a depository account at the Lender in the name of Alabama Department of Economic and Community Affairs for the purpose of receiving all required fee charges to be paid by the Lender and the Borrower, and transfers made by ADECA, pursuant to the terms of Section 4.3 hereof.  The account holder shall be the Alabama Department of Economic and Community Affairs. The first address line will show Alabama Capital Access Program - CAP Reserve Fund – “your Lender name” (the “CAP Reserve Fund”). The CAP Reserve Fund account shall be interest bearing in accordance with accounts of this type, and the Lender may not charge ADECA for any fees related to Capital Access Program transactions or for the maintenance of the CAP Reserve Fund account. 

Section 4.2. Pledge of CAP Reserve Fund.  ADECA hereby pledges the funds in the CAP Reserve Fund to be available to pay Claims pursuant to Section 4.6. ADECA further grants to the Lender a first priority security interest in the funds in the CAP Reserve Fund to pay Claims pursuant to Section 5.4, and ADECA will not encumber or pledge the funds to any other party.  Nothing contained herein is intended to diminish the ownership or control of the CAP Reserve Fund granted to ADECA in Section 4.4, and further, nothing contained herein shall affect the rights of ADECA to withdraw funds from the CAP Reserve Fund pursuant to Section 4.4(b), Section 4.8 and Section 4.9.

Section 4.3. Payments and Transfers to the CAP Reserve Fund. The amount of the CAP Enrollment Contribution payable to the CAP Reserve Fund by or on behalf of the Lender and the Borrower in connection with a loan being filed for enrollment with ADECA pursuant to Section 3.11 shall be set by the Lender within the limits set forth in this Section. The amount of CAP Enrollment Contribution can be (i) between 2% and 5% of the Enrolled Loan amount where the Borrower is not an Underserved Borrower, or (ii) between 2% and 7% of the Enrolled Loan where the Borrower is an Underserved Borrower. When a loan is enrolled pursuant to Article III, ADECA shall transfer into the CAP Reserve Fund, from available funds that have been allocated to the Capital Access Program, an amount at least equal to the CAP Enrollment Contribution paid into the CAP Reserve Fund for each Enrolled Loan.

Section 4.4. Ownership, Control and Investment of CAP Reserve Fund.

(a) All funds credited to the CAP Reserve Fund shall be solely controlled by ADECA. ADECA may not withdraw funds from the CAP Reserve Fund except as specifically described herein.

(b) Interest or income earned on the funds credited to the CAP Reserve Fund shall be deemed to be part of the CAP Reserve Fund. However, ADECA is authorized to withdraw at any time from the CAP Reserve Fund fifty percent (50%) of all interest or income that has been credited to the CAP Reserve Fund. Any withdrawal made pursuant to this paragraph may be made prior to paying any Claim under Section 4.6, and none of such amounts withdrawn shall be required to be transferred back to the CAP Reserve Fund.

(c) The records of ADECA with respect to all payments and transfers into the CAP Reserve Fund, withdrawals from the CAP Reserve Fund, and interest or income earned on the funds credited to the CAP Reserve Fund, shall be available to the Lender for inspection at the offices of ADECA during normal business hours.

Section 4.5. Claims by Lender on CAP Reserve Fund.

(a) If the Lender, in a manner consistent with commercially reasonable and customary methods for making such determinations on business loans which are not Enrolled Loans, charges off all or part of an Enrolled Loan enrolled in the CAP Reserve Fund, the Lender may file a Claim with ADECA by submitting a completed claim form as may be specified by ADECA, bearing the execution signature of an authorized officer of the Lender.  Any Claim that is filed hereunder shall be filed within 30 days of the action of the Lender to charge off all or part of the loan.

(b) Except as restricted in this paragraph, the Lender’s Claim may include, in addition to the amount of principal charged off plus no more than three (3) months of accrued interest, an amount which represents one-half (1/2) of Lender’s reasonable out of pocket expenses incurred in pursuing its collection efforts, including preservation of collateral. The Lender shall retain documentation in its files evidencing all expenses for which a Claim is filed. The amount of principal in the Lender’s Claim may not exceed the Enrolled Amount.

(c) The Lender, in a manner consistent with commercially reasonable and customary methods for making such determinations on business loans which are not Enrolled Loans, shall determine when and how much to charge off an Enrolled Loan.

(d) If the Lender files two (2) or more Claims contemporaneously, and if there are insufficient funds in the CAP Reserve Fund at the time to cover the entire amounts of such Claims, the Lender may designate the order of priority in which ADECA shall pay such Claims in accordance with Section 4.6.

Section 4.6. Disbursement of CAP Reserve Fund.

(a) Notwithstanding the violation of any other provision of this Agreement by the Lender, upon receipt by ADECA of a Claim filed by the Lender in accordance with Section 4.5, ADECA shall promptly pay, from funds in the CAP Reserve Fund, such Claim as submitted, except that ADECA may reject a Claim when the representations and warranties provided by the Lender in Section 2.2 hereof were false at the time the Enrolled Loan was enrolled, unless the Lender can demonstrate that it had no knowledge of such falsity. For purposes hereof, the knowledge of the Lender’s employees and agents shall be deemed the knowledge of the Lender.  No payment shall be due or payable to the Lender if there are no funds in the CAP Reserve Fund at the time a Claim is made, even if funds are subsequently deposited into the CAP Reserve Fund.

(b) If there are insufficient funds in the CAP Reserve Fund to cover the entire amount of the Lender’s Claim, ADECA shall pay to the Lender from the CAP Reserve Fund an amount equal to the current balance in the CAP Reserve Fund less any interest accruing to ADECA pursuant to Section 4.4(b). Such payment shall be deemed to fully satisfy the Claim, and the Lender shall have no other or future right to receive any amount from the CAP Reserve Fund with respect to such Claim.

(c) Neither the State nor ADECA shall be obligated to pay any money to the Lender pursuant to the Capital Access Program under this Agreement except from the money available for such purpose in the CAP Reserve Fund created pursuant to this Agreement.

Section 4.7. Recovery by Lender Subsequent to Claim.

(a) If subsequent to payment of a Claim by ADECA the Lender shall recover from a Borrower any amount for which payment of the Claim was made, the Lender shall promptly pay to ADECA for deposit in the CAP Reserve Fund such amount recovered, less any out of pocket expenses incurred, and any monies recovered by the Lender above such amount shall belong to Lender. The Lender shall retain documentation in its files evidencing any such expenses.

(b) For the purposes of this Section, “out of pocket expenses” shall not include any contingency fee payable by the Lender arising out of a payment to the Lender from funds in the “CAP Reserve Fund.”

Section 4.8. Lender Reports and ADECA Right of Withdrawal. If the Lender’s quarterly reports filed with ADECA pursuant to this Agreement indicate that for the immediately preceding twelve (12) month period the balance in the CAP Reserve Fund at all times exceeded the aggregate outstanding balance of all Enrolled Loans, ADECA may withdraw from the CAP Reserve Fund, on or before the last day of the month in which a report is due, an amount not greater than the amount by which the CAP Reserve Fund balance exceeds the aggregate outstanding balance of all Enrolled Loans as of the most recent report, unless the Lender can provide to ADECA adequate documentation that at some time during such twelve (12) month period, the aggregate outstanding balance of all Enrolled Loans exceeded the balance then in the CAP Reserve Fund.

Section 4.9. Withdrawals After Report Dates; Withdrawal if CAP Reserve Fund Depleted.

(a) If ADECA is entitled to withdraw funds from the CAP Reserve Fund pursuant to Section 6.1, but the Lender’s report pursuant to Section 3.10(b), which report in combination with prior consecutive reports demonstrates ADECA’s right to withdraw, is not timely filed with ADECA, ADECA shall have fifteen (15) days from its actual receipt of such report to withdraw such funds.

(b) If such report is not filed within thirty (30) days of its original due date, ADECA shall be entitled, pursuant to Section 6.1, to withdraw from the CAP Reserve Fund, based on ADECA’s determination from an inspection of the Lender’s files pursuant to Section 7.3, an amount not greater than the amount by which the CAP Reserve Fund balance exceeds the aggregate outstanding balance of all Enrolled Loans as of the date for which such report was required to be filed.

(c)
If the balance of the CAP Reserve Fund is reduced to zero, this Agreement shall automatically terminate, except that the Lender shall remain subject to Section 4.7.

LOAN GUARANTY PROGRAM

Section 4.10. Loan Guaranty Program.  Lender may enroll a loan in the Loan Guaranty Program by complying with (i) the enrollment procedures set forth in Article III hereinabove and (ii) the terms and conditions of the Loan Guaranty Program set forth in this Article V.     

Section 4.11. Loan Guaranty Fee.  For each loan enrolled by Lender in the Loan Guaranty Program, Lender shall pay ADECA a fee equal to one percent (1.0%) of the amount of the loan enrolled by Lender in the Loan Guaranty Program.   Remittance by the Lender to ADECA of the loan guaranty fee shall be paid by a check payable by Lender to ADECA for the amount of such Loan Guaranty Fee and shall be due and payable upon enrollment by Lender of a loan in the Loan Guaranty Program.  

Section 4.12. Discretion of ADECA to Enroll Certain Loan in Loan Guaranty Program.  ADECA shall have the sole and absolute right to approve or reject enrollment of any loan in the Loan Guaranty Program where the amount of the loan by Lender to Borrower exceeds $1,000,000.00.

Section 4.13. ADECA’s Limited Guaranty of Loan Enrolled in Loan Guaranty Program.  In consideration for Lender’s compliance with the terms and conditions of this Agreement including, but not limited to, Lender’s payment of the fee to ADECA more particularly described in Section 5.2 hereinabove, ADECA hereby guarantees and promises to pay, subject to the Maximum Guaranty Amount and other terms and conditions herein, the Guaranty Indebtedness related to each loan enrolled by the Lender in the Loan Guaranty Program.  Notwithstanding anything to the contrary set forth elsewhere in this Agreement, the maximum liability of ADECA to the Lender related to a loan enrolled by the Lender in the Loan Guaranty Program shall not exceed the Maximum Guaranty Amount.  

Section 4.14. Default by a Borrower under Loan Enrolled in Loan Guaranty Program.  Upon the occurrence of an event of default by the Borrower of an Enrolled Loan in the Loan Guaranty Program Documents:

(a)
the Lender shall copy ADECA with all notices to the Borrower, and further provide ADECA written notice describing in reasonable detail the circumstances of the event of default; and

(b)
prior to the Lender’s demand for payment from ADECA pursuant to ADECA’s guaranty obligations to the Lender for loan(s) enrolled in the Loan Guaranty Program, the Lender shall diligently pursue the collection of all amounts owed by the Borrower under the Loan Guaranty Program Documents until such Enrolled Loan is brought current, collected in full, reduced to a judgment, settled, or upon the reasonable judgment of the Lender, other action is required.

Section 5.6.
Recovery from Borrower by Lender after Default of Loan Enrolled in Loan Guaranty Program.  If, subsequent to payment by ADECA of a guaranty obligation owed to Lender following an event of default by a Borrower of an Enrolled Loan in the Loan Guaranty Program, the Lender shall recover from a Borrower any amount for which a guaranty payment was made by ADECA to Lender, the Lender shall promptly pay to ADECA fifty percent (50.0%) of all amounts recovered by Lender from Borrower, less any out of pocket expenses incurred.  The Lender shall retain documentation in its files evidencing any such expenses.

Article V 
LOAN PARTICIPATION PROGRAM

Section 5.1. Loan Participation Program.  Lender may enroll a loan in the Loan Participation Program wherein Lender sells and ADECA purchases a participating interest in the Enrolled Loan by complying with (i) the enrollment procedures set forth in Article III hereinabove and (ii) the terms and conditions of the Loan Participation Program set forth in this Article VI. 

Section 5.2.  Loan Participation Program Enrollment Options.  If the Lender enrolls a loan in the Loan Participation Program, the Lender shall select on the written Alabama SSBCI Programs Enrollment Form or such other form required by ADECA which of the following Loan Participation Program categories such loan is enrolled:

(a)
Interest Subsidy Loan Participation – The Lender may enroll a loan in the interest subsidy Loan Participation category wherein ADECA shall acquire twenty-five percent (25.0%) of the Enrolled Loan from the Lender to a Borrower in consideration for ADECA receiving interest accruing at a rate equal to four percent (4.0%) per annum for a Borrower that is not an Underserved Borrower or three percent (3.0%) per annum for a Borrower that is an Underserved Borrower until maturity of the Lender’s loan, which such maturity shall not exceed ten (10) years from the date of Lender’s loan to a Borrower.  In the event that Borrower defaults in payment to the Lender or ADECA pursuant to the terms of the Loan Participation Program Documents for an interest subsidy Loan Participation, ADECA shall be entitled to receive twenty-five percent (25.0%) of any and all amounts received from Borrower or realized from Borrower’s collateral following such default.

(b)
Semi-Subordinate Loan Participation – The Lender may enroll a loan in the semi-subordinate Loan Participation Program category wherein ADECA shall acquire twenty-five percent (25.0%) of the Enrolled Loan from the Lender to a Borrower in consideration for ADECA receiving interest accruing at a rate equal to the rate at which a Borrower pays Lender pursuant to the terms of the Loan Participation Program Documents.  In the event that Borrower defaults in payment to the Lender or ADECA pursuant to the terms of the Loan Participation Program Documents for a semi-subordinate Loan Participation, ADECA shall be entitled to receive fourteen and twenty-eight/hundredths percent (14.28%) of any and all amounts received from Borrower or realized from Borrower’s collateral following such default.

(c)
Deferred Payment Loan Participation – The Lender may enroll a loan in the deferred payment Loan Participation Program category wherein ADECA shall acquire twenty-five percent (25.0%) of the Enrolled Loan from the Lender to a Borrower in consideration for ADECA receiving interest accruing at a rate equal to the rate at which a Borrower pays Lender pursuant to the terms of the Loan Participation Program Documents.  For a loan enrolled by Lender in the deferred payment Loan Participation Program category, a Borrower is not obligated to make any principal reduction payments to ADECA for the ADECA-portion of the Enrolled Loan for a period of three (3) years during which period interest shall accrue for the ADECA-portion of the Enrolled Loan.  In the event that Borrower defaults in payment to the Lender or ADECA pursuant to the terms of the Loan Participation Program Documents for a deferred payment Loan Participation, ADECA shall be entitled to receive twenty-five percent (25.0%) of any and all amounts received from Borrower or realized from Borrower’s collateral following such default.

(d)
Equity Capital Loan Participation – The Lender may enroll a loan in the equity capital Loan Participation Program category wherein ADECA shall acquire ten percent (10.0%) of the Enrolled Loan from the Lender to a Borrower in consideration for ADECA receiving interest accruing at a rate equal to (i) the rate at which a Borrower other than an Underserved Borrower pays Lender pursuant to the terms of the Loan Participation Program Documents, or (ii) the rate at which a Borrower that is an Underserved Borrower pays Lender pursuant to the terms of the Loan Participation Program Documents less two percent (2.0%).  The entire principal and interest owed on the ADECA-portion of a loan enrolled by the Lender in the equity capital Loan Participation Program category shall be paid in full on or before the fifth (5th) anniversary of Lender’s enrollment of such loan in the equity capital Loan Participation Program category.  In the event that Borrower defaults in payment to the Lender or ADECA pursuant to the terms of the Loan Participation Program Documents for an equity capital Loan Participation, ADECA’s rights to recover from a Borrower or a Borrower’s collateral shall be subordinate to the Lender’s rights to recover from a Borrower or a Borrower’s collateral.

(e)
Multiple Loan Participation Program Categories Available to Underserved Borrower – The Lender may enroll a loan to an Underserved Borrower in any one or more of the Loan Participation Program categories, subject to the requirement that no more than twenty-five percent (25.0%) of such loan is enrolled in the Loan Participation Program and no more than ten percent (10.0%) of such loan is enrolled in the equity capital Loan Participation Program category.

Section 5.3. Terms and Conditions of Loan Participation Program Documents.  The Lender shall cause the Loan Participation Program Documents to reflect, in addition to such normal and customary loan provisions required by Lender, the terms related to ADECA’s ownership interest in such loan including, but not limited to, ADECA’s ownership percentage in such loan, the interest rate to be paid to ADECA, and the terms related to payment of principal and interest owed to ADECA.

Section 5.4. Equal Late Fees and Penalties.  All late fees and penalties assessed to a Borrower by the Lender for a loan enrolled in the Loan Participation Program shall be assessed on the same terms and conditions for the benefit of the Lender and ADECA on a pro-rata basis.

Section 5.5. Ownership by ADECA of Loan Participation Interest.    ADECA shall be considered for all purposes as the legal and equitable owner of the ADECA Share of a loan enrolled in the Loan Participation Program and all security and documents related to the ADECA Share of such loan.  The enrollment of a loan by the Lender in the Loan Participation Program constitutes a sale by the Lender to ADECA of the ADECA Share in the enrolled loan and related security and related documents.  Such sale by the Lender to ADECA is not, however, an extension of credit by ADECA to the Lender.  ADECA will not disburse the monies related to its purchase of a portion of the loan enrolled in the Loan Participation Program at or prior to the closing by Lender of the loan to a Borrower and such monies from ADECA to the Lender shall not be disbursed by the Lender to a Borrower without the Borrower’s full execution of all of the Loan Participation Program Documents.  

Section 5.6. Administration of Loan Enrolled in Loan Participation Program.  

(a)
The Lender shall provide ADECA with copies of all Loan Participation Program Documents executed by a Borrower and any co-maker, guarantor or endorser or other debtor or obligor of such loan.  Additionally, upon ADECA’s request, the Lender shall provide ADECA with any additional documents arising out of, or related to, the Loan Participation Program Documents.

(b)
The Lender shall disclose the existence of ADECA’s participatory rights in and to a loan enrolled by the Lender in the Loan Participation Program in connection with Lender’s making of such loan and collecting payments to be made by a Borrower.  The Lender shall exercise the same degree of care and discretion in servicing a loan enrolled by the Lender in the Loan Participation Program as the Lender would take in servicing such loan and collecting payments solely for the Lender’s own account.

(c)
The Lender may not, without the express prior written approval of ADECA:


(i)
waive or release any claim against a Borrower or any co-maker, guarantor or endorser of any loan enrolled by the Lender in the Loan Participation Program; or


(ii)
amend any material terms and conditions of any loan enrolled by the Lender in the Loan Participation Program, any Loan Participation Program Documents or any documents otherwise securing such loan which effectuate any of the circumstances described in Section 6.6(c)(i) hereinabove.

(d)
The Lender shall provide to ADECA the internal risk rating assigned by the Lender to any loan enrolled by the Lender in the Loan Participation Program, and promptly provide ADECA with written notice of any change by the Lender to the internal risk rating.

(e)
The Lender shall promptly notify ADECA in writing (and describe in reasonable detail) of any of the following:


(i)
should the Lender receive any written request by the Borrower or any co-maker, guarantor, endorser, or other debtor or obligor of any loan enrolled by the Lender in the Loan Participation Program for any change in the terms and conditions of such loan, or any of the Loan Participation Program Documents, including, without limitation, any request for the release, substitution, or exchange of collateral for such loan or the release of any of their personal obligations under such loan; 


(ii)
should the Lender commence any collection proceeding against any Borrower or any co-maker, guarantor, endorser, or other debtor or obligor of any loan enrolled by the Lender in the Loan Participation Program; and


(iii)
should the Lender seize, sell, transfer, assign, foreclose or attempt to exercise against any collateral securing any loan enrolled by the Lender in the Loan Participation Program.

Section 5.7. Application of Payments.  The Lender and ADECA shall each share all principal and interest payments and other collections under any loan enrolled by the Lender in the Loan Participation Program in proportion to their respective percentage interests in such loan as described herein with appropriate provisions made for any differences in interest rates and payment schedules of the Lender and ADECA.  The Lender shall collect all payments made under any loan enrolled by the Lender in Loan Participation Program and remit the principal and interest amounts due to ADECA within ten (10) days following Lender’s receipt of such payments from Borrower.  Remittance by the Lender to ADECA shall be paid by check payable by Lender to ADECA and shall be remitted by Lender to ADECA.  The Lender shall provide all detail reasonably requested by ADECA regarding the breakdown of individual payments, including, without limitation, itemization of the principal and interest billed to the Borrower and received by the Lender.

Section 5.8. Default by a Borrower under Loan Enrolled in Loan Participation Program.  Upon the occurrence of an event of default by the Borrower under the Loan Participation Program Documents:

(a)
the Lender shall copy ADECA with all notices to the Borrower, and further provide ADECA written notice describing in reasonable detail the circumstances of the event of default; and

(b)
the Lender shall diligently pursue the collection of all amounts owed by the Borrower under the Loan Participation Program Documents until the Loan is brought current, collected in full, reduced to a judgment, settled, or upon the reasonable judgment of the Lender, other action is required.  

Section 5.9. Other Loans by Lender with Loans Enrolled in Loan Participation Program.   ADECA acknowledges that the Lender may have other existing loans with a Borrower that were made prior to the date of any loan enrolled by Lender in the Loan Participation Program (“Prior Loans”) and may, in the future, make additional loans to the Borrower that are not enrolled by the Lender in the Loan Participation Program (“Future Loans”).  After an event of default by a Borrower with respect to any Prior Loans, the loan enrolled by the Lender in the Loan Participation Program or any Future Loans, then in any collection proceeding or legal action taken by the Lender against a Borrower to collect amounts due under Prior Loans, the loan enrolled by the Lender in the Loan Participation Program or Future Loans, any proceeds collected by the Lender shall be applied in the following order:

(a)
First, to reimburse the Lender for the reasonable costs of any such collection action; 

(b)
Second, to pay interest, fees and principal with respect to the Prior Loans; 

(c)
Third, to pay interest, fees and principal with respect to the loan enrolled by the Lender in the Loan Participation Program, with all such payments being applied on a pro-rata basis to the Lender and the ADECA Share; and

(d)
Fourth, to pay interest, fees and principal with respect to the Future Loans.

The foregoing provisions shall not in any way limit the obligations of the Lender to take action against the Borrower after the occurrence of an event of default.

Section 5.10. Default by the Lender.  The occurrence of any one or more of the following events or conditions shall constitute an event of default by the Lender under this Agreement:

(a)
any representation or warranty made by the Lender in this Agreement that is incorrect in any material respect; 

(b)
any material breach by the Lender of any duty or obligation of the Lender under this Agreement, including, without limitation, the failure to reasonably pursue all legal action against a borrower related to a loan enrolled by the Lender in the Loan Participation Program; 

(c)
the appointment of a receiver or custodian over a material portion of the Lender’s assets, which receiver or custodian is not discharged within sixty (60) days following its appointment; 

(d)
any voluntary bankruptcy or insolvency proceedings are commenced by the Lender; or 

(e)
any involuntary bankruptcy or insolvency proceedings are commenced against the Lender, which proceedings are not set aside within sixty (60) calendar days from the date of institution thereof.

Section 5.11. Remedies to ADECA upon Lender’s Default.  Upon the occurrence of any one or more Events of Default by the Lender as set forth in Section 6.10 hereinabove, ADECA shall be entitled to pursue any or all of the following remedies, plus any additional rights and remedies available to ADECA, whether such remedies are based in law or in equity:

(a)
requiring the Lender to repurchase from ADECA the ADECA Share of any loan enrolled by the Lender in the Loan Participation Program within thirty (30) days of ADECA’s written request, at a purchase price equal to the principal amount of the ADECA Share, plus all accrued and unpaid interest, penalties and fees thereon; or

(b)
requiring the Lender to assign and transfer to ADECA all Loan Participation Program Documents related to loan(s) enrolled by Lender in the Loan Participation Program to enable ADECA to directly enforce all aspects of the Loan Participation Program Documents related to ADECA’s Share against the Borrower (and any co-maker, guarantor, endorser or other debtor or obligor under the Loan Participation Program Documents) and to collect the indebtedness due with respect to ADECA’s Share, to enforce and foreclose upon the security for any loan enrolled by the Lender in the Loan Participation Program, and to preserve the rights and interests of ADECA.   To that end, any amounts collected by ADECA shall first be applied to satisfy all outstanding amounts attributable to ADECA’s Share, including all unpaid principal, and all accrued and unpaid interest, penalties and fees thereon.  Any amounts that may be collected by ADECA in excess of the amounts due to ADECA shall be applied to the outstanding amounts attributable to the Lender’s share of any loan(s) enrolled by the Lender in the Loan Participation Program.   If ADECA elects to institute legal proceedings against the Borrower of any loan enrolled by the Lender in the Loan Participation Program, upon the request of ADECA:


i.
the Lender shall assign and transfer to ADECA the original Loan Participation Program Documents (including, but not limited to, any note evidencing the loan enrolled by the Lender in the Loan Participation Program and any security agreement or any other agreement related to such loan), together with such other documents, files and records as may be necessary, in the opinion of ADECA, to permit ADECA to institute appropriate legal proceedings, including the collection and/or foreclosure proceedings under such loan and the collateral securing such loan; 


ii.
the Lender shall assign and transfer to ADECA any collateral securing the loan enrolled by the Lender in the Loan Participation Program where such collateral is in Lender’s possession; 


iii.
the Lender shall join, if required by ADECA, in any demand letter or other communication to be made by ADECA to the Borrower or any co-maker, guarantor, endorser or other debtor or obligor of any loan enrolled by the Lender in the Loan Participation Program; and


iv.
the Lender shall execute any additional documents in favor of ADECA to assist ADECA to pursue legal action against the Borrower and/or to foreclose against any collateral securing any loan enrolled by the Lender in the Loan Participation Program; or

(c)
the right to require the Lender’s books and records related to any loan enrolled by the Lender in the Loan Participation Program to be separately audited by an independent certified public accountant selected by ADECA at ADECA’s sole cost and expense.  Provided however, in the event the audit reveals that a breach of this Agreement has occurred, the Lender shall reimburse ADECA for the fees and expenses incurred to perform the audit.

No remedy is intended to be the sole and exclusive remedy in case any event of default by the Lender under this Agreement shall occur and each remedy shall be cumulative and in addition to every other provision or remedy now or later existing at law, in equity, by statute or otherwise.  The Lender shall pay all costs and expenses, including, without limitation, reasonable attorneys fees and expenses incurred by ADECA in enforcing any obligation of the Lender arising from or under any loan enrolled by the Lender in the Loan Participation Program or the Loan Participation Program Documents.

Article VI 
MISCELLANEOUS

Section 6.1. Amendments of Agreement. ADECA may, with at least forty-five (45) days prior written notice to the Lender, amend in writing any provision of this Agreement. However, in the absence of the consent of the Lender, no such amendment shall be applicable to loans made prior to the effective date of the amendment, and no such amendment shall diminish the Lender’s rights with respect to funds in the CAP Reserve Fund.

Section 6.2. Information to ADECA. The Lender shall provide ADECA with such information regarding its participation in the Alabama SSBCI Programs as ADECA may reasonably require.

Section 6.3. Inspection of Files. Upon reasonable advance written notice to the Lender, ADECA or its designee may inspect the files of the Lender relating to any loans enrolled under the Alabama SSBCI Programs during normal business hours of the Lender.  Upon reasonable advance written notice to the Lender or ADECA as the case may be, Treasury shall also have the right to inspect the files of the Lender or ADECA relating to any loans enrolled under the Alabama SSBCI Programs.  

Section 6.4. Compliance with Applicable Law. The Lender and ADECA shall comply with all applicable federal and state laws, rules and regulations.

Section 6.5. Limitation of Rights. This Agreement shall be for the exclusive benefit of the Lender and ADECA, and shall not be construed to give any person other than the parties hereto any legal or equitable right, remedy or claim under or in respect to this Agreement.

Section 6.6. Severability. If any clause, provision or section of this Agreement is held illegal or invalid by any court of competent jurisdiction, the invalidity of such clause, provision or section shall not affect any of the remaining clauses, provisions or sections hereof, and this Agreement shall be construed and enforced as if such illegal or invalid clause, provision or section had not been contained herein.

Section 6.7. Notices. All notices, certificates, requests or other communications hereunder (other than Exhibits and Reports referred to herein, which may be sent via regular mail) shall be sufficiently given when delivered by messenger, by professional courier service or by registered or certified mail postage prepaid, return receipt requested, addressed as follows:

(a) If to ADECA

Alabama Department of Economic and Community Affairs

Attention:
Shabbir Olia

401 Adams Avenue

Montgomery, Alabama 36104

(b) If to the Lender:

Section 6.8. Binding Effect. This Agreement shall inure to the benefit of and shall be binding upon the parties hereto and their respective successors and assigns.

Section 6.9. No Personal Liability. No member, officer or employee of ADECA or the Lender, including any person executing this Agreement, shall be liable personally under this Agreement or subject to any personal liability for any reason relating to the execution of this Agreement or the Alabama SSBCI Programs.

Section 6.10. Collateral. ADECA shall have no legal or equitable interest in any collateral, security, or other right of recovery in connection with any loan enrolled in the Alabama SSBCI Programs, and, therefore ADECA’s consent is not necessary for any amendment or modification to the Lender’s loan documents related to an Enrolled Loan. This Section shall not be construed to modify any obligation of the Lender to make repayments to the CAP Reserve Fund pursuant to Section 5.5.

Section 6.11. Collection of Loans. The Lender agrees to collect loans enrolled under the Alabama SSBCI Programs in a manner consistent with commercially reasonable and customary standards of collecting business loans not enrolled in the Program.

Section 6.12. Captions. The captions in this Agreement are for convenience only and in no way define, limit or describe the scope or intent of any provisions or sections of this Agreement.

Section 6.13. Interpretation Jurisdiction, and Venue. This Agreement shall be governed by and interpreted in accordance with the laws of the State of Alabama. The parties agree that jurisdiction shall be solely in the courts of the State of Alabama and that venue shall be solely in the Circuit Court for Montgomery County, Alabama.

Section 6.14. Integration. This Agreement is fully integrated and embodies the entire agreement between the parties.

{The remainder of this page was intentionally left blank.  Signature page follows on next page.}

IN WITNESS WHEREOF the parties have caused this Agreement to be executed by their respective duly authorized officers as of the date first set out above.

ADECA:

ALABAMA DEPARTMENT OF ECONOMIC 



ATTEST:

AND COMMUNITY AFFAIRS

By:
Jim Byard, Jr.






Date:





Its:
Director

LENDER:










ATTEST:

By:








Date:





Its:





Tax Identification Number:
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